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Employment alert

igh Court upholds retirement age of 65 for now — But is it to

You may have read in the news last week about the latest chapter in the challenge by Age UK to
the UK Government on the Default Retirement Age (DRA) of 65.

The European Framework Directive 2000/78/EC (the ‘Directive’) generally prohibits
discrimination on grounds of age but allows direct age discrimination (including forced
retirement) if:

"within the context of national law, [the different treatment is] objectively and reasonably justified
by a legitimate aim, including legitimate employment policy, labour market and vocational
training objectives, and if the means of achieving that aim are appropriate and necessary."

Age UK argued that the DRA was incompatible with the Directive as there was no clear and
consistent social policy aim pursued by the UK Government. They also argued the choice of a
DRA of 65 was not proportionate.

The Equality and Human Rights Commission (responsible for working towards reducing
discrimination in the UK) was also involved in the case. Its submissions to the court were that
forced retirement should be allowed in principle, but that the courts should decide what was
“legitimate” on a case-by-case basis, (we think hardly workable), or alternatively that the DRA
should be 70.

The case has been rumbling on for years and after clarification by the European Court of Justice
on a number of preliminary questions relating to the interpretation of the Directive in March 2009,
the High Court in the UK has now given its decision.

The High Court said that:

. It was legitimate to have a long term aim of moving away from forced retirement but also a
short term policy of allowing it in the meantime.

. The Government legitimately considered forced retirement to be necessary for workforce
planning and to prevent job-blocking.

. The age of 65 was legitimate because the Government should be given the benefit of the
doubt on implementing EU directives and there was little support from anyone for a
different age.

However, the court could not see how the age of 65 could remain after the 2010 Government
review on retirement.

So the Government succeeded — but only just on our understanding. The Court held that a DRA
in principle was both legitimate and proportionate and that the Government had spelled out
sufficiently its social policy aims about the integrity of the labour market at the time the
regulations were introduced on 1 October 2006. However, there were powerful reasons why an
age over 65 should have been adopted. Two days before trial the Government announced it
would review the DRA in early 2010 and we understand this played a big part in the Court’s
decision. The court stated that if there had been no indication of this imminent review it would not
have found in the Government's favour and that if the DRA had been set at 65 now, in 2009, it




would not have held it to be justifiable and the Government would have lost.

So, for now, forced retirement remains legal although we predict that it will be phased out by the
Government from perhaps as early as next year.
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Stephen Conlan _
Partrer BrookStreer des Roches LLP

For further information concerning any matter raised in this alert or other employment advice
please contact Stephen Conlan at BrookStreet des Roches LLP, 25 Milton Park, Abingdon,
Oxfordshire OX14 4SH Telephone No. 01235 836659 or alternatively e-mail Stephen direct at
stephen.conlan@bsdr.com

Disclaimer

The information set out in this alert is provided free of charge for information purposes only to
clients and prospective clients of this firm. We make every reasonable effort to check that the
information is accurate and up to date but we cannot accept any responsibility for its accuracy or
correctness or for any consequences of relying on it. Please note that the information does not
and is not intended to amount to legal advice and you are advised to obtain specific personal
advice from us or another lawyer about any case or matter and not to rely on the information or
comments in this newsletter.
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